[image: ]
Fact Sheet – 
Enduring Guardianship Instrument
What is an enduring guardianship?
An instrument appointing an enduring guardian is a legal document that enables a person (the appointor) to appoint another person (the enduring guardian) to make personal decisions on their behalf if the person becomes unable, by reason of impaired decision-making ability, to make such decisions for themselves.
A person must have decision making ability to make an enduring guardian instrument, in that they need to understand the nature and effect of the instrument. This means they need to understand:
· They may specify or limit the power to be given to an enduring guardian and provide instructions about the exercise of the power;
· When the power may be exercised;
· That once the power may be exercised the enduring guardian has power to make decisions of their behalf subject to what is contained in the instrument and in accordance with the Guardianship and Administration Act 1995;
· They may revoke the enduring guardian instrument if they have decision making ability to do so;
· The power they have given continues even if they lose decision making ability;
· They are unable to oversee the use of the power if they lose decision making ability.
Your enduring guardianship instrument must be registered to have legal effect (i.e. to be valid). 
If you register an enduring guardianship instrument with the Tasmanian Civil and Administration Tribunal (TASCAT), that will give you certainty about who will make decisions about personal matters for you if your decision-making becomes impaired.
If you have impaired decision-making ability but have not appointed an enduring guardian, decisions about medical treatment may be made on your behalf by a ‘person responsible’.  Alternatively, the Tribunal may appoint a guardian to make decisions for you such as where you live, what services you should have and who visits you. The Tribunal only appoints a guardian where there is a clear need. An enduring guardian is not empowered to make decisions about financial matters. That is the role of an administrator appointed by TASCAT or by the person’s appointed attorney under a registered power of attorney deed or instrument. You may wish to seek advice from a legal practitioner or a Trustee company about the appointment of an enduring power of attorney.
What decisions would my enduring guardian make?
Depending on the powers that are contained in the instrument an enduring guardian may be able to make decisions about personal matters such as where and with whom the person lives; who may contact or visit the person, including restrictions or prohibitions on contact; the provision of care services; and consenting or withdrawing consent to the provision of health care or medical and dental treatment.
If you have made a valid advance care directive (ACD) your guardian has a duty to follow it. An ACD is a person’s instructions about their future health care and treatment. For further information see the Advance Care Directive Fact Sheet.
How do I express any conditions?
The enduring guardian instrument can include particular directions or conditions that the guardian must comply with when making decisions on your behalf. You can appoint an enduring guardian with as many conditions as you wish, or you might not include any conditions at all. If you do not include any conditions, your guardian will have full power to make decisions about personal matters.
Please ensure that your conditions are as clear as possible, so that your guardian can be sure that he or she is following your wishes. You may wish to seek legal advice about the way that you express the conditions.
Who can I appoint as my enduing guardian?  
· Your guardian must be of or over 18 years of age.
· You cannot appoint a person who is directly or indirectly responsible for, or involved in a professional or administrative capacity in, your medical care or treatment.
· You can appoint a single or joint guardians.
· You can appoint an alternative enduring guardian to make decisions on your behalf in circumstances where the enduring guardian is absent or incapacitated.
· You cannot appoint the Public Guardian as your enduring guardian.
Can I change my mind? 
You may make the following decisions:
· revoke an enduring guardianship; 
· amend your enduring guardianship conditions; or
· appoint a new enduring guardian. 
However, if you have impaired decision-making ability at the time of revoking or amending the instrument, these changes may be found to be invalid.
Any changes you make to an enduring guardianship instrument must be registered and a new fee paid for registration. If you have an existing enduring guardianship, your new appointment should clearly state that the new appointment revokes the existing appointment.
What factors should I consider?
You need to appoint a person who you trust. 
If you are considering appointing more than one person as your enduring guardian, ensure that they will be able to cooperate in making decisions on your behalf.
Ensure that you have discussed the reasons for your appointment with your enduring guardian. Appointing an enduring guardian is a good opportunity to discuss your end-of-life preferences.
Consider seeking legal advice about appointing an enduring guardian.
How do I register the enduring guardian instrument? 
Please note that there are strict requirements for the witnessing of an enduring guardianship.  You must sign the instrument and have two witnesses, neither of whom are a party to it nor a close family member of a party to it, sign it. You must have decision-making ability at the time of signing the instrument, and the two witnesses must witness it in your presence and in the presence of each other.  
Your guardian(s) must have signed the instrument to indicate that they accept appointment as your guardian(s).
A person may lodge their Instrument Appointing Enduring Guardian(s) for registration:
· in person at Service Tasmania;  
· in person at a Tribunal registry; or 
· by post to the Tribunal. 
Your instrument must be accompanied by a complete Appointment of Enduring Guardian Registration Application Form.
When lodging an instrument for registration, you will need to pay a registration fee.  The fee can be paid:
· in person at Service Tasmania;
· in person at a Tribunal Registry (debit/credit card only); or 
· if lodging by post, by providing their credit/debit card details on the registration application.
If you cannot afford to pay, you can complete a waiver of fees application form that will need to be submitted with the enduring guardianship document and coversheet. 
Access to the Enduring Guardianship Register 
The Tribunal maintains a register of enduring guardian instruments.  This register is made publicly available for searches during business hours.  A person may request a search of the register by e-mail, or in person at a Tribunal Registry.   A search fee will need to be paid. The search fee may be paid in person or over the telephone by credit/debit card, or by invoice.  If you cannot afford to pay, you can complete a waiver of fees application form.  
Can my enduring guardian make decisions for me if I am out of Tasmania?
Most Australian States and Territories recognise an enduring guardianship instrument registered in Tasmania. Please make appropriate enquiries of the relevant State or Territory if you require further information.
See fact sheet for Recognition of Interstate Orders, Instruments and Directives.
More information
For further information see Enduring Guardians Handbook.
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