Civil and Consumer Stream
Applications under the Residential Building Work Contracts and Dispute Resolution Act 2016
	Introduction


Under the Residential Building Work Contract and Dispute Resolution Act 2016 (Tas) the Tribunal can resolve disputes about domestic building work and contracts.
This information sheet is to help you to understand how applications can be made to the Tribunal and how they will be processed. 
You can find the Act at www.legislation.tas.gov.au. More information about the Tribunal can be found at www.tascat.tas.gov.au.
PLEASE NOTE: You cannot apply to the Tribunal until your dispute has first been lodged and dealt with by the Director of Building Control (CBOS). Information about CBOS can be found at www.cbos.tas.gov.au.
	Types of Applications


There are two types of applications that can be made to the Tribunal.  
The first type is an application to review a decision of the Director of Building Control to:
· reject a notice of dispute (section 48 of the Act);
· register or refuse to register a settlement of a dispute (section 53(1) of the Act).
The other type is an application to determine disputes about residential building work and contracts such as:
· whether building work has been completed satisfactorily;
· whether building work complies with requirements of the Act or other legislation; 
· a dispute about the terms of a building contract. 
	Exclusions


An application cannot be made to the Tribunal if:
· the dispute is the subject of an adjudication application under the Building and Construction Industry Security of Payment Act 2009 (Tas) which: has not been rejected, withdrawn, resolved or determined;
· the dispute is the subject of proceedings under way under another Act;
· the dispute is the subject of a work-completion claim, or adjudication application, under the Act; 
· the dispute relates to a contract that was entered into: 
· before 1 January 2017; or 
· on or after 1 January 2017 if the Director of Building Control has decided that the contract is substantially the same as a contract that was entered into before that date. 
See section 60 of the Act for the exclusions. Other limitation periods may also apply.
	Process Summary


The Tribunal has a Practice Direction that sets out the rules and requirements for procedures in residential building disputes. It can be found at www.tascat.tas.gov.au. Please make sure you have read the Practice Direction and comply with its requirements.
How to lodge an application:
The Tribunal has two forms. Use the General Review Form to review a decision of the Director of Building Control. Use the General Application Form for disputes about works and contracts. 
You need to complete the relevant form and attach the required information and email it to ccs@tascat.tas.gov.au or lodge it at the Tribunal.
If you need any assistance, you can ring the Tribunal registry for procedural help, but staff cannot provide legal advice.
You will also need to specify the section of the Act that you are relying on. Common examples include:
· whether residential building work has been completed satisfactorily, if a notice has been lodged under s47(1) in respect of a dispute relating to the work (s59(1)(a));
· whether residential building work complies with the requirement of the Act or an applicable Act (s59(1)(b));
· a dispute to a residential building work contracts as to the terms of the contract (s59(1)(c)).
If you are commencing an application to determine a dispute about works or contracts, you will need to include some additional things. These are set out in section 61(b), (c) and (d):
[bookmark: GS61@Hpb@Hqi@EN](b)	must specify –
[bookmark: GS61@Hpb@Hqii@EN](i) 	each proceeding, and dispute resolution, that has been commenced in respect of, or in connection with, the matter; and
(ii)	whether those proceedings have, or dispute resolution has, been completed or discontinued, or is still in progress; and
[bookmark: GS61@Hpc@EN][bookmark: GS61@Hpc@Hqi@EN](c)	must include –
(i)	if the notice of dispute was rejected by the Director in accordance with section 48 , a copy of the written notification, of that rejection, given by the Director under section 48(5) ; and
[bookmark: GS61@Hpc@Hqii@EN](ii)	if there has been a settlement registered under section 53 in respect of the dispute, a copy of the settlement so registered; and
[bookmark: GS61@Hpc@Hqiii@EN](iii)	if there has been a certificate issued under section 52A in respect of the matter, a copy of the certificate so issued; and
[bookmark: GS61@Hpd@EN](d) 	if the application relates to residential building work that has not been completed satisfactorily, must clearly identify each manner in which the applicant believes that the residential building work, that forms the basis of the matter, is taken not to have been completed satisfactorily within the meaning of section 59(3) .
You may wish to do that by including 'Annexure A' at the end of this document 
If you  are relying on an oral contract, you must include the information required by clause 1.4 of Practice Direction 1 – Residential Building Work Contracts and Dispute Resolution Act 2016 proceedings.
PLEASE NOTE:  Your application to the Tribunal must be made within 28 days of the date from which your right to apply to the Tribunal commenced (see Statutory Rule 5 of the TASCAT Rules 2021).  
The Tribunal has power to extend this time limit of 28 days (see Statutory Rule 11 of the TASCAT Rules 2021), but you must make this request in writing and include it with your application form.  You must provide submissions explaining why the application was not lodged within 28 days. The other parties to the application will be given an opportunity to respond to your request which the Tribunal will consider in deciding if it will accept your application out of time. 
What happens next:
The Tribunal will check your application. If you have provided all the information needed, you will receive a letter that lists your application for a directions hearing. If not the Tribunal will contact you.
The other parties named in your application will also be sent the same letter with a copy of your application.
Directions Hearing:
The directions hearing will be listed around 10-14 days from the date the Tribunal receives the application and will usually be conducted by an officer of the Tribunal.
All parties must ensure they attend the directions hearing.
The directions hearing may be held with the parties in person at the Tribunal hearing rooms or by telephone. The Tribunal will let you know how you should attend in the letter you receive. 
The directions hearing is important and will consider the following things:
· Do the parties have enough information to understand the issues or is more information required?
· Is the dispute appropriate for an alternative dispute resolution (ADR) process (mediation) and what do the parties need to prepare for a conference? 
· When should an ADR conference be held?
· What evidence are the parties going to produce for a hearing? 
· When will a hearing be held?
The officer of the Tribunal who conducts the directions hearing may make directions in relation to these issues.
Directions hearings or telephone conferences may be held from time to time to make sure the proceedings are progressing and parties are doing what they have been directed to do.
Alternative Dispute Resolution process (Mediation):
Any applications received by the Tribunal will be referred to an Alternative Dispute Resolution (ADR) process under section 102. This is often referred to as mediation. An application will not go through ADR only in exceptional circumstances.
ADR will be held by an officer of the Tribunal who is a trained mediator.
The mediator assists the parties to identifying the issues in dispute, discuss their concerns and explore whether there are any options to resolve the dispute by agreement.
Any agreement reached through ADR is referred to a Tribunal member to review and determine if an order should be made approving the agreement.
If ADR does not resolve the dispute (or only part of it), the matter will proceed to a hearing of the Tribunal.
Hearings:
A hearing will be listed before a panel of the Tribunal if the matter has not been resolved by the parties through ADR. 
The hearing will be listed at a date and time to make sure the parties have enough time to prepare and submit the evidence they want to rely upon. 
All the evidence that parties want to present at a hearing must be provided to the Tribunal and each other party 28 days before the hearing. Any response evidence must then be provided within 14 days.
These timeframes can be changed if the Tribunal is satisfied it is appropriate to do that.
The Tribunal has produced a detailed Practice Direction that contains the rules for how parties must prepare for a hearing and how to prepare evidence for the hearing. The Practice Direction can be found at the Tribunal’s website www.tascat.tas.gov.au.
The hearing may be before a single legally trained Member or a legally trained Member and another Member or Members who are experts in residential building.
Outcome:
Following a hearing the Tribunal may resolve the dispute by making a range of orders which are set out in section 62. Broadly, orders may be made for payment or repayment of money or for defective or incomplete work to be fixed or completed. Terms of contracts can be varied or declared void or unjust.
	Costs


Once an application has been finalised an order in relation to the costs of the proceedings may be made. 
Section 120 of the Act sets out the powers of the Tribunal in relation to costs. The default position that parties bear their own costs of the proceedings. However, the Tribunal may order a party to pay another party’s costs. Section 120(2) sets out the matters the Tribunal will consider in deciding whether to make an order for costs. 
The Tribunal cannot provide you legal advice about whether a costs order might be made and you are encouraged to take your own private legal advice in relation to any concerns about costs.
	Frequently Asked Questions


How long will proceedings at the Tribunal take?
The Tribunal will try to finalise any application as soon as possible but it must ensure all parties are treated fairly and given the necessary time to prepare and present their case. The Tribunal will usually list applications within 10-14 days for a directions hearing. ADR will usually be conducted as soon as possible after the directions hearing, often within 14 days. Some ADR processes require more than one session. If the matter cannot settle, the parties will be given time to complete their evidence for a hearing which must be exchanged 28 days before the hearing date. The Tribunal will issue its decision at the conclusion of the hearing, or if a written decision is warranted, this will usually be issued within 4 to 6 weeks after the hearing. These timeframes may vary depending on how simple or complex the proceedings are.
Do I have to turn up to all Tribunal hearings and listings?
Yes. You are required to attend all hearings and ADR that the Tribunal lists. If you fail to appear at listings, orders may be made resolving the application in the other party’s favour. Failure to comply with Tribunal directions can be a relevant matter in determining any costs application at the end of the proceedings.
How do I enforce a decision of the Tribunal? 
If a party fails to comply with an order of the Tribunal you will need to take enforcement proceedings in the Magistrates Court or Supreme Court depending on the terms of the order. You are encouraged to take legal advice in relation to enforcement if required.
	More information


For further information, the application forms and practice directions on the Tribunal’s website www.tascat.tas.gov.au and the Residential Building Work Contracts and Dispute Resolution Act 2016 is available at www.legislation.tas.gov.au.  
The Registry can provide advice on procedure but cannot provide legal advice. Please seek legal advice from a suitably qualified legal practitioner.
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Annexure A - Particulars of application under the Residential Building Work 
Contracts and Dispute Resolution Act 2016

Part 1 – Applications

	Date of Notice of Dispute (if any)
	 

	Date on which decision of the Director was made
(please attach a copy of the decision if possible)
	 

	Date of mediation (if any)
	 

	Date of Certificate of Mediation (if any)
	 Please attach a copy 

	Date of document setting out terms of settlement
(if any)
	 Please attach a copy

	Date of Residential Building Work Contract entered into
	 If an oral contract, complete table 2 below

	Address of the property the subject of the building dispute
	 

	Manner in which the residential building work has not been completed satisfactorily 
	Complete this if you are relying on ss 59(3) and s 61(d) of the Act 

	Details of any proceedings and dispute resolution that has been completed, discontinued, or is still in process
	See s 61(b)(ii)



Part 2 – Oral contracts only
If you are relying on an oral contract, you must particularise:
1. The date(s) on which the contract was made.
1. The persons who made the oral contract.
1. Whether any of the persons making the contract was acting as an agent for any other person or corporation and if so who.
1. Whether the communication by which the contract was made was in person, by telephone or by some other means. 
1. The location of the parties when the contract was made.
1. All the terms orally agreed, such as the work to be done, the cost of the work and the time for completion of the work.
1. Details of any pre-contract or subsequent oral or written communication that the applicant intends to rely on to prove the existence and terms of the contract.
1. Details of any pre-contract or subsequent conduct that the applicant intends to rely on to prove the existence and terms of the contract.
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